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Where There’s Smoke, You’re Fired!
Employer Health Care Costs, Unhealthy Behaviors, and Employee Rights

Issues Summary

Can a private employer legally charge higher
premiums to smokers?

Yes, within limits established by the Health Insurance Portability
and Accountability Act (HIPAA). Under HIPAA, an employer
cannot require employees to pay more for company health
insurance because of certain “health factors.” Nicotine addiction
is considered a health factor. Companies may, however, qualify
for the “wellness program exception.” The wellness program
exception allows employers to charge premium differentials as
part of an overall “wellness program.” To meet the criteria for
exemption, employers must meet the following conditions:'

1. Employers will only be able to add a premium surcharge
of up to twenty percent of the total cost of employee-only
coverage;

2. The wellness program will have to be reasonably designed
to promote good health or prevent disease;

3. The wellness program will have to allow any employee for
whom it is unreasonably difficult to quit tobacco use to satisfy
a reasonable alternative to quitting (e.g., smoking cessation
classes, counseling sessions, pharmacotherapy); and

4. All health insurance plan materials describing the
wellness program will have to disclose the availability of
the reasonable alternative to quitting.

Why are wellness and health promotion programs,
including smoking cessation, becoming more
popular among employers?

Smoking and other lifestyle choices play a role in the
development and management of some chronic health
conditions (e.g., hypertension, heart disease, lung disease, lung
cancer, obesity). Such conditions contribute heavily to the cost
of health care and result in higher health insurance premiums.
While the average rate of growth of health insurance premiums
across all employers declined for the second year in a row in
2005, the 9.2 percent rate of increase outpaced inflation (3.5
percent) and wage growth (2.7 percent).? If health care costs
continue to rise, employers offering health care benefits will
find it more and more difficult to stay in business.

Wellness and health promotion programs, including smoking
cessation, are one way totry torein in health care costs. Encouraging
employees to adopt healthier lifestyle behaviors can prevent the
development or worsening of chronic health conditions.

What types of laws have been adopted to address
workplace discrimination for lifestyle choices,
including smoking? How many states have adopted
such laws?

Laws addressing workplace discrimination for lifestyle
choices vary according to the scope of protection offered.

Examples of such laws, in order of increasing protection, are
as follows: *

* Makeitillegal foremployers to make hiring or firing decisions
based on off-duty smoking by workers or applicants;

* Prohibit discrimination against employees and applicants
on the basis of oft-duty use of all legal substances;

* Prohibitdiscrimination againstemployees and applicants
on the basis of on any legal, off-duty behavior; and

* Prohibit discrimination against employees and applicants
on the basis of anything not related to job performance.

Thirty states and the District of Columbia have made it illegal
for employers to make employment decisions based on off-duty
smoking; 13 of these laws go further to prohibit discrimination
on the basis of off-duty use of legal substances or products.*

There are two states—California and Connecticut—that
prohibit discrimination on the basis of a// legal behavior.?

Two states—New York and Connecticut—specify additional
activities that are protected as grounds for employment
decisions. For example, New York prohibits discrimination
on the basis of political activities, recreational activities,
and union activities. Connecticut bans discrimination on
the basis of involvement in different judicial or other legal
proceedings, such as seeking a restraining order.

No states require an absolute connection between the conduct
considered and job performance.’




Should an employer have the right to take adverse employment actions against employees or applicants
who smoke, even during non-work hours?

YES

NO

“Management is facing tough decisions with regard

to controlling [health] costs. You really have two
choices: make everyone share more of the cost
burden, or use your legal right to go after those who
are demonstrably reckless with their health. Since
a small minority uses the majority of health-care
resources, they need to be held accountable for their
actions.”

- Uwe Reinhardt, professor of economics

& public affairs at Princeton University®

“Once you cross the line and allow employers to control
any type of behavior that s not related to job performance,
there's no limit to the harm that can and will be done.”

- Lewis Maltby, President of the National
Workrights Institute’

Financial
Concerns

* Businesses lose $3,400 per year for every employee

who smokes.

» Smokers average 6.16 missed days of work per year due

to illness compared to 3.86 days for non-smokers.!

* Employees who smoke have almost twice as much

lost production time per week as non-smokers.!!

 Businesses average $2,189 in workers’ compensation

costs for smokers compared to $176 for non-
smoking employees.'?

* Employees who smoke cost more to insure.

* A company pays their employees for what they do
during working hours and should not impose upon
what they do outside those hours.

o If it becomes acceptable to deny employment to
smokers, some workers will not be able to provide
for themselves and their dependents. '

Privacy
Rights

* To address privacy concerns, companies often

contract with an external vendor to gather and store
employee health-risk information — information
that is not available to employers in a way that
would identify specific employees.'*

* Wellness and health promotion programs, including
smoking cessation, pose a threat to employees’ privacy
because they require the collection and storage of
personal health and lifestyle behavior information.

* It violates the personal freedom of employees to indulge
in whatever habits they choose during their off-hours.

* Thetesting policy restricts all of an employee’s recreational
activities. Will employees have to avoid smoky restaurants
and bars for fear of second-hand smoke? What about
workers who live with others who smoke?

Legal
Issues

Ohio law provides for “employment at-will.” In the
absence of a specific law or contract to the contrary (e.g.,
federal law that prohibits basing employment decisions
on race, ethnicity, religion, gender, disability, or age), a
private employer may set all terms of hiring and firing
and may terminate an employee at their discretion.'

Ohio has not adopted a right-to-smoke law. Therefore,
smoking is not a legally protected right in Ohio. Ohio’s
employers are free to base hiring and firing decisions on
whether or not an employee or applicant smokes. '

No court has ever found that smoking is included in
the right to privacy under the U.S. Constitution."’

Courts have consistently rejected claims that the right
to smoke is legally protected under the Americans
with Disabilities Act or the Equal Protection Clause
of the 14th Amendment.'®

* Many states have passed so-called right-to-smoke laws,
making it illegal for employers to discriminate against
smokers in employment or hiring decisions."

* Most right-to-smoke laws retain an employer’s right to
charge smokers a higher rate for medical insurance.

» Unlike illegal drug use, smoking cigarettes is a legal
habit.




Should an employer have the right to take adverse employment actions against employees or applicants

who smoke, even during non-work hours? (continued)

YES NO
“Slippery * Wellness and health promotion programs that * Some states have passed laws that prohibit
Slope” go beyond smoking cessation to include the discrimination based on any legal, off-duty behavior.??
Argument encouragement of other healthier lifestyle behaviors - The only difference between smoking and other less

show a positive impact on employee health status,
employee morale, medical care costs, and business
efficiency measures such as absenteeism.?

* Health experts predict that health-improvement
initiatives will begin to pay off in the near future.
A study by Mercer found that a comprehensive

healthy or risky behaviors (e.g., unhealthy eating habits,
tanning, not wearing a seat belt, jaywalking, sky-diving)
is the ability to test for it.

» If it becomes acceptable to deny employment to
workers with potentially higher health care costs, some
workers will be banned from employment and not be

program to promote a healthy lifestyle could reduce
health care costs by as much as 3 to 5 percent.?!

able to provide for themselves and their dependents.?

Policy Questions to Consider

1) Should Ohio lawmakers consider adopting a statute that
prohibits employers from hiring or firing workers on the
basis of smoking?

If so, should Ohio lawmakers consider expanding that
protection to include workplace discrimination on the
basis of other lifestyle choices or behaviors?

If so, what would be the test to determine which lifestyle
behaviors and choices qualify for protection?

2) If workplace discrimination protections extended to
lifestyle behaviors, what would be the opportunities for
countering urine tests and the like?

3) Should employers be able to charge higher health
insurance premiums to smokers and others engaging in risky
or unhealthy lifestyle behaviors? If so, for which behaviors
should this be allowed?

4) What, if any, responsibility should the state government
and local communities have for providing smoking cessation
services to employees who are fired from their jobs and who
want to quit but were not offered a cessation program through
the employer?
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The Health Policy Institute of Ohio is an independent, nonpartisan, statewide center that informs
Ohio health policy by forecasting health trends, analyzing key health issues, and communicating
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The Health Policy Institute of Ohio hosts policy forums that provide a neutral setting where
key health issues affecting Ohioans can be explored thoughtfully and where informed
dialogue—not debate—is encouraged and supported. For more about the Institute and its
work, go to www.healthpolicyohio.org.
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